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COURT OF EXCHEQUER. 



TO THE KING’S MOST EXCELLENT MAJESTY IN HIS 
HIGH COURT OF CHANCERY. 

A DOPTING the order suggested by the letter of the Right honourable Henry 
Goulburn, we apply ourselves to the first head of inquiry there proposed, 
namely, as to “ the mode in which, and the authority under which, the fee of the 
“ Crier of the court of Exchequer (of 2 d.) upon affidavits, was originally collected.” 

In the list of fees returned to the Committee of the Irish House of Lords, and 
printed in 1734, a claim appears to have been made for the Crier, of 2d. on every 
affidavit sworn in Court. It does not appear that any Return was made to Parlia- 
ment of the Crier’s fees in obedience' to the order of 1 767, or at any time subsequent 
to the year 1734. We have not found any documents extant in the public offices, 
which afford information on this subject ; and we have sought in vain for information 
from living witnesses as to the continuance of the demand since that period. 

We are of opinion that the book of 1734 must be taken as sufficiently showing 
that the authority of usage then existed for the claim in question ; but from the con- 
current evidence of several official and professional persons of long experience 
(reaching in one instance to the year 1767), it would appear that no fee for the 
Crier, on affidavits, was in use for at least thirty years previous to the appointment 
of the present Chief Baron. 

It does not seem necessary here to enter into a consideration of the probable 
gross produce of the fee of 2 d. to the Crier on each affidavit; but the Lord Chief 
Baron having stated, that “ the trouble of collecting it, and the smallness of the 
“ amount previous to the act of 1803” (assimilating the process of the three Law 
Courts) “ accounts in a great measure for some interruption in the receipt of it;” it 
deserves to be noticed, that though the act referred to occasioned an increase of the 
number of affidavits in particular cases, it had the effect of diminishing the business 
of the court of Exchequer, by transferring business to other Courts ; which the data 
referred to by the Lord Chief Baron abundantly show, as far as regards the court of 
King’s Bench. 

Under the circumstances above stated, w'e are not able to give any information 
as to the manner in which the fee of the Crier, when originally received, w r as 
collected. 

The Chief Baron suggest s, as a reason for the belief which his Lordship expresses, 
that the fee of the Crier on affidavits was collected separately ; that it it had been 
received with the judicial fee, there would not, in his opinion, have been any inter- 
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ruption in the receipt of it ; but whatever may have been the mode of receiving the 
fee on affidavits originally, there is no ground for supposing that a fee was received 
for or as in right of the Crier on affidavits sworn out of Court, at any time previous 
to the direction given by his Lordship to the Usher to collect a fee for his Clerk and 
the Crier on all affidavits sworn in Court ; and the receipt of a fee as for or in right 
of the Crier, on swearing affidavits out of Court, must be considered as wanting 
both authority and precedent. 



THE next head of inquiry is, “ As to the light in which the excess of 7 \d. above 
“ the fee returned in the list of 1734, paid to the Puisne Barons on affidavits sworn 
“ out of Court, ought to be considered.” 

The fee on affidavits sworn out of Court, whether before the Chief or the Puisne 
Barons, appears to have been received at the rate of is. 7 \d. Irish, for at least 
a period of thirty years ; and we have no evidence to show that at any more distant 
period it was taken at a less rate within the knowledge of the oldest practitioners. 
As the question here relates solely to the fees paid on affidavits to the Puisne 
Barons out of Court, it may be stated that their legal judicial fee could not have 
exceeded one shilling, which is the sum given by the list of 1734, and corresponds 
with the fee limited by the act of the 4th of William and Mary, for affidavits taken 
on circuit. 

It will be recollected that, on affidavits taken in Court, the Usher is, under the 
printed list, entitled to a fee of 6 d. on each; making, with the judicial fee, a total 
of 1 s. 6 d. ; the receipt of which, formerly in English coin, clearly accounts for the 
amount of the fee of 1 s. 7 \ d. Irish on affidavits sworn in Court. 

The Lord Chief Baron and two of the Puisne Barons state, that the Barons and 
their predecessors have at all times received the same fee on taking an affidavit out 
of Court, that would be paid to the Usher if it was sworn in Court ; otherwise almost 
all affidavits would be sworn out of Court, and the Usher would be thereby deprived 
of the principal part of his profits, and the Barons subjected to great inconvenience. 
Some doubt, however, may, we think, be entertained as to the light in which the 
excess of 7 %d. above the legal judicial fee paid to the Puisne Barons on affidavits 
out of Court ought to be considered. 

The consideration of a diminution of the Usher’s profits, occasioned by a diminu- 
tion of service, does not appear to us likely to have been held a legitimate reason for 
establishing a fee which was not taken for his use : nor do we think the protection 
from inconvenience, alone, which the additional charge of 6 d. is supposed to have 
afforded the Barons, a sufficient, or the most reasonable, solution of the origin of 
this claim. We incline rather to the opinion that the excess may have included a 
claim tor the Puisne Baron’s clerk, similar to that which appears in the printed list 

1734 ; tor the clerk of the Chief Baron. It is true that no such fee appears in 
that list for the clerks of the Puisne Barons ; neither does that document exhibit any 
fees claimed for those officers on any other occasion ; though it appears by a Return 
to the House of Commons, made in the year 1723, of the fees claimed on passim* 
Sheriffs accounts, that the same fep was payable alike to the clerk of the Chief and 
1 uisne Barons on that occasion ; and the right of the clerks of the Puisne Barons 
to the same fee is recognized by the act of 12 Geo. I. c. 4. A claim in like 
manner for the clerks of the Puisne Barons on swearing affidavits out of Court, 
whilst it had the effect of equalizing the total charge, and therefore secured all the 
convenience attributed to that equality, would have the sanction of analogy, besides 
a reasonable ground, which the demand considered as in right of the absent Usher 
could not have, since the Clerk might perhaps be presumed to be present, though 
not always actually so, on the occasion of taking the fee. 

It has been already shown, that the fee was received at the rate of is. 7 f d. for 
upwards of thirty years prior to its being increased to 15. 8 d. on the introduction 
of lush tenpenny tokens, about the year 1805; and it does not appear that any 
part of the claim has been, within that period, appropriated to the use of any 



u THE next subject of inquiry is, “ As to the real ground of the increase of the 
„ .. tak . en on the return of a commission, and whether that increase can be con- 
(< sidered as representing the 93 6 d. stated in the list of 1734 as payable to the 
Usher on swearing every Commissioner.” 

The 



Printed image digitised by the University of Southampton Library Digitisation Unit 



DUTIES, SALARIES and EMOLUMENTS, in COURTS of JUSTICE. 5 

The real ground of the increase of the fee taken on the return of a commission, 
must rest on conjecture, as we have not been able to discover any document, or 
procure evidence from any living witness, which would enable us to ascertain it. 
From the best judgment we have been able to form on the subject, it .appears to 
us, that the claim of 9 s. 2 id. in cases occuring out of Court, has arisen from the 
consolidation, at some remote period, of the judicial fee of 6 s. 8 d. payable to the 
Baron, with a sum of 2 s. 6 d. as for the Baron’s Clerk, on swearing the return of 
every commission for taking depositions, and the receipt of these two sums, by 
8 s. 6 d. in English money. This conclusion we have come to from this, among 
other considerations : that the fee of 2 s. 6 d. stated in the printed list to be payable 
to the Usher on swearing every commission on the return of depositions, is appli- 
cable, like his fee on affidavits, only to those sworn in Court. According to the 
same document, a fee of 2 s. 6 d. is payable to the Chief Baron’s Clerk for the 
return of such Commission sworn before his Lordship out of Court ; consequently 
there would appear a sufficient authority for the receipt of the fee under consider- 
ation, at the rate of gs. ad. Irish, as for the Lord Chief Baron and his Clerk, 
when the swearing was out of Court. 

The Usher is usually present, and administers the oath where the return is sworn 
in Court, or before a Baron in the chamber of the Court, (the latter bein^ considered 
as a swearing in Court) ; but it has not been the practice for him to be°present, nor 
has he discharged any duty, on the occasion of swearing to the return of such 
commissions out of Court ; and it is positively stated by the present Usher (who 
has officiated for nearly forty years), that he has not received, nor claimed to be 
entitled to, any fee on such occasions. 

Under these circumstances, and as there is no reason to suppose that any fee 
was ever claimed as for the Baron’s Clerk, in addition to the charge of gs. aid. 
it seems but reasonable to conclude, that the addition of 2 s. G d. was claimed in 
right of the Chief Baron’s Clerk, under the authority of the list of i 734, on returns 
of commissions for taking depositions sworn before the Chief Baron out of Court ; 
and that the fee on commissions sworn before the Puisne Barons (like that on 
affidavits) comprised a claim, similar to the fee for the Chief Baron’s Clerk, as for 
the Clerk of the Baron before whom it was sworn. 



ON the subject of the fourth query proposed in Mr. Goulburn’s instruction, 
“ As to the existence of any authority for the Chief Baron’s Clerk receiving 1 s. 
“ upon every affidavit sworn before his Lordship at his own house,” it would 
appear from his Lordship’s explanation, that the supposition of the Committee of 
the House of Commons, that his Lordship had stated his Clerk to be entitled to 
“is. upon every affidavit sworn before the Chief Baron in his own house,” had 
arisen from a misconception ; and that the claim so expressed in the Chief Baron’s 
letter, and alluded to in the Report of the Committee, was composed of 6 d. claimed 
on account of the fee of 1 s. 6 d. mentioned in the book of 1 734 as payable to the 
Chief Baron on affidavits in the Pleas office sw'orn before him, and of the Clerk’s 
fee of 6 d. also mentioned in the book, and claimed for every affidavit sworn 
before the Lord Chief Baron. 

In applying the question, “ as to the existence of any authority” for the receipt 
of the sum of is. here under consideration, to the items of which it is thus 
composed, it must be observed with respect to the first of them, that his Lordship’s 
explanation is not co-extensive with the claim as originally stated; that is, “ upon 
every affidavit” sworn before him in his own house; for the judicial fee of is. 6*/. 
on account of which this sum of 6*/. is claimed, does not apply to affidavits 
occurring on the Revenue and Equity sides of the Court : upon such affidavits, 
therefore, it is clear that no authority exists for this part of the claim. 

The concurrent evidence of official and professional persons, of long experience, 
»s, that no higher rate of charge has existed within their knowledge, for°any affidavit 
sworn before the Lord Chief Baron, than for an affidavit sworn before any other 
Baron ; and it appears, from his Lordship’s answer, that the excess of 6 d. above 
the general and accustomed rate of the judicial fee of 1 s. on affidavits, never has 
been collected. We should be inclined, therefore, to attribute the higher rate of 
tee on certain affidavits, at the Law side, to a combination, at some remote period, 
of the Clerk’s fee of 6 d. with the ordinary judicial fee of if. rather than to the 
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capricious establishment of a higher rate of judicial fee, exclusively, but not 
uniformly, applicable to affidavits of a particular class, unsupported by reason or 
analogy, and not maintained in practice. 

The terms of the printed book of 1734 must, nevertheless, be taken indisputably 
to furnish a precedent for the claim of is. 6 d. as payable to the Chief Baron on 
certain affidavits ; and unless the long subsequent discontinuance of the demand 
be held to invalidate the claim now asserted, we should consider that precedent a 
sufficient authority for the claim of is. 6 d. as a judicial fee on each affidavit in the 
Pleas office (only), sworn before the Chief Baron. It is obvious, however, and 
material to observe, that such a rate of charge could not have been adopted with- 
out prejudice to the claimant, on the ground which the Chief Baron himself, and 
others of the Barons, have stated, for equalizing the charge on swearing all affidavits; 
namely, to prevent their being sworn preferably, wherever a lower rate of charge 
prevailed. Consistently with this principle, it must be inferred that the limitation 
of the judicial claim to 1 s. has been productive of fees to the Chief Baron (and 
consequently to his Clerk), which would not have accrued had the higher rate of 
his Lordship’s claim been adhered to ; and it therefore appears to us, that the 
difference of 6 d. between the actual demand of the long-established customary 
judicial fee of is. on all affidavits, and the fee of is. 6 d. claimed under the 
book of 1734, on affidavits in the Pleas office sworn before the Chief Baron, cannot 
be justly considered in the light in which it might present itself under his Lordship’s 
explanation; that is, as a judicial fee which had been relinquished, without equi- 
valent or compensation in any way arising to the Chief Baron. 

With respect to the claim of the second item of 6 d. as for the Clerk, comprised 
in the sum of is. here in question, we consider that the printed book of 1734 
clearly affords a precedent for such a charge upon every affidavit sworn before the 
Lord Chief Baron out of Court. 

The Chief Baron’s statement makes it necessary that we should offer some ex- 
planatory observation upon a comparison of this claim with the actual demand. 
His Lordship, in his letter, has considered the addition of 5 d. made under his 
direction to the fee on affidavits, as a commutation fee, collected in right of the 
Crier and the Chief Baron’s Clerk. The right of the former of these officers is 
clearly limited to 2 d. on each affidavit sworn in Court. It is stated in the 
Chief Baron’s letter ; and his Lordship’s apportionment of the sum of 5 d. 
gives 2d. to the Crier accordingly, and the residue to his Clerk. Under the 
actual practice in the application of the charge, and this apportionment of the 
amount, it is manifest that the principle of commutation cannot extend to the claim 
as for the Crier ; and that, on the occasions where no claim can occur in his right, 
that is, where the swearing is not in Court, the whole additional sum of 5 d. must 
consequently be considered as in commutation for the Clerk’s fee of 6 d. This view 
seems to be adopted by the Chief Baron in his replies to our recent inquiry ; and to 
be extended, to the further exclusion of the Crier’s claim on affidavits at Nisi Prius, 
inconsistently with the statement of his Lordship’s letter, that, in lieu of the various 
fees there enumerated, his Clerk “ now receives 3 d. and no more, upon every 
“ affidavit;” for if, on the affidavits above mentioned, nothing was taken for the 
Crier, the receipt, as for the Clerk, must have been 5 d. But the apportionment of 
the charge is of little importance. The result, with respect to the Clerk’s legitimate 
claims, is that upon each affidavit sworn before the Chief Baron out of Court, 
whereon, alone, according to our view of his right, his claim might have arisen, the 
actual demand would be 1 d. less than the fee appearing in the book of 1734. 

The grounds of our limited construction of the terms in which the Clerk’s fee is 
expressed in the printed book of 1734, have been fully stated in our Ninth and Tenth 
Reports ; and, for the reasons there given, and supported by the evidence annexed 
to the latter, we continue of opinion that the book of 1734 cannot be construed con- 
sistently, as an authority for the receipt of the Clerk’s fee on any affidavits but those 
above mentioned, namely, such as were sworn before the Chief Baron out of Court. 

We proceed now to offer such further explanation as appears to us necessary to 
correct any erroneous impression which may have arisen from the statement and 
observations contained in the Chief Baron’s letter concerning the fees on affidavits. 

We did not propose, in our Ninth Report, to compare the actual receipts 
arising from the sum of 5 d. taken as in right of the Clerk and the Crier, with the 

amount 
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amount of claims on their behalf, which might have been justified under the book ^ourt of r 

of 1734; but we stated our view of the respective rights of those officers in the 

following terms : “ The fee to the Chief Baron’s Clerk we conceive to be applicable gth Reportj p . , 3 . 

“ only to affidavits taken before his Lordship out of Court ; whilst those to the 
“ Crier and Usher, which are now in practice united with the Judge’s fee, could 
“ apply only to affidavits sworn in Court.” The Chief Baron, in his observations Printed letter, P . 3. 
on that Report, has connected his own rights with those of the officers ; and has 
introduced an arithmetical statement in aid of an investigation, “ Whether, accord- 
“ ing to the Commissioners limited view of the rights of the Chief Baron, his 
« Clerk and the Crier, a greater sum has been collected for those persons than they 
“ were entitled to receive under the printed list of 1734-” I n this statement, the 
comparison is made between the fees of the Clerk and the Crier, as to the actual 
receipt, and the fees of the Judge, Clerk and Crier, as to the alleged legal claims; 
the item of 6 d. claimed on account of the fee of 1 s. 6 d. payable to the Chief 
Baron, being introduced (and forming an addition of 117 A 8 s.) in aid of the 
statement of claims. It will be sufficiently understood, from what has been pre- 
viously stated, that, according to our view, the relinquishment of the judicial claim 
of 6 d'. cannot be considered as an unrequited diminution of fee. The affidavits 
upon which his Lordship’s account would show a diminution of his profits to the 
amount of 117/. 8s. as consequent upon the limitation of the claim, in fact pro- 
duced to him, at the rate of is. on each, 234/. 16s. ; part, if not the whole of 
which, according to the principle stated by the Barons, would have been distributed 
amongst the Puisne Barons, had his Lordship adhered to the higher rate of his 
claim : nor could this judicial claim (of the additional 6<f.), upon principle, be 
admitted to form an item in any comparative view of the rights and claims of the 
officers. But the statement of the Chief Baron, professing to conform to our view 
of the right of the Clerk, is directly at variance with it. Our definition of the right 
of that officer, already quoted, limits it, in express terms, “ to affidavits taken 
“ before his Lordship out of Court the Chief Baron, on the contrary, takes credit 
for a fee of 6 d. for his Clerk on the affidavits (there stated to have been 4,696 
in number) sworn before the Chief Baron in Court ; observing, that this fee, and 
the fee of 6 d. claimed on the same affidavits in his own right, “ are due under 
“ the printed list of 1 734, according to the Commissioners limited construction of it. 

It is the more material to advert to this inconsistency, because the construction, 

which is thus represented as in accordance with that of the Commissioners, agrees, 

so far as it extends, with the opinion which the Committee of the House of 8 

Commons appear to have adopted, contrary to the best judgment we have been 

able to form upon this subject. 

In closing our explanation on this head, we shall avail ourselves of the data fur* 
nished by the Chief Baron, towards affording a comparative view, which his Lord- 
ship proposed to give, of the actual receipts, with the amount of the proper claims 
of the Clerk and Crier, according to our view of their rights. And with respect to the 
actual receipts, it is necessary that we should, in the first instance, notice an alleged 
error attributed by his Lordship to our Report, in stating the amount of them as Printed letter, p. 3- 
having averaged in the years 1812, 1813 and 1814, 168/. 125. 6 d. making a total 
of 505 1 . 17 s. 6 d. It was so stated on the authority of a return of the Usher who 
received and accounted for those fees; which return was given in the Appendix App.togthKeport, 
and referred to in the margin of our Report, as vouching the statement. We have 
felt it our duty to re-examine that officer as to the accuracy of his account, and his N *pP 
evidence has not enabled us to vary his original statement. His Lordship, m his _ ’ 

letter, states “ the entire money paid over to the Chief Baron by the Usher for nnte etter > P- 
these officers in those years, to have been 390/. 5 s. In replying to our recent 
queries, his Lordship has exonerated our Report from the error imputed to it ; for 12> 

we find, that in the comparative statement contained in his Lordship s letter, the 
amount of the actual produce of the additional 5 d. taken on each of the affidavits 
sworn before him in Court (whereon the alleged legal claims of himself and his 
Clerk are set forth, and represented never to have been collected) was omitted. I he 
number of those affidavits, by some mistake, which his Lordship explains, was 
erroneously stated in his letter as 4,696, but by his Lordship’s recent replies the 
correct number is stated at 5,617; the produce of these affidavits, at 50. each, 
would be 1 17 /. o‘s. 5 d. which, added to the above sum of 390/. 5 s • would make the 
amount of the receipts in the years 1812, 1813 and 1814, 507/. 5s. 5^.; ex- 
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ceeding by l l ys. 1 1 d. the amount reported on the authority of the Usher’s sworn 
return to us. 

It would appear from his Lordship’s reply, that 24,356 affidavits were sworn in 
Court in the above three years. The charge of 3d. on each of these, as for the 
Clerk, amounted to 304 s. gs. ; this sum, according to our view of the officer’s right 
was an undue receipt. It has been already shown, that on each affidavit sworn out 
of Court before the Chief Baron, the actual demand would be 1 d. less than the fee 
claimed for the Clerk; that is, considering the whole sum of 5 d. taken on such 
occasions as in commutation of his claim, and conceding that, prior to the addition 
of that sum, no claim was included as for the Clerk or Crier in the established 
charge of is. 8 d. upon affidavits. The number of affidavits so sworn, and of those 
sworn in like manner before the other Barons, cannot be now ascertained ■ they 
must have been comparatively few ; but as the latter must have greatly exceeded 
the former, and the addition of 3d. on each affidavit sworn out of Court before a 
Puisne Baron, cannot be considered in commutation of any just claim of the Clerk 
and the Crier, the gross excess of charge would necessarily be increased by taking 
the affidavits sworn out of Court into the account ; in this view, no excess of receipt 
would be chargeable as for the Crier, with respect to whom we have not adopted the 
opinion of the Committee of the House of Commons, to the exclusion of his claim 
upon affidavits sworn at Nisi Prius. Upon another statement (the pecuniary result 
ot which would, however, be the same) the facts would stand thus ; that for the 
Crier an unauthorized fee of 2 d. has been received on each affidavit sworn before 
any of the Barons out of Court, and the sum of 3 d. has been received instead of 6d. 
for the Clerk to the Chief Baron, on such affidavits as may have been sworn before 
his Lordship out of Court ; whilst a like sum of 3 d. has been taken for the same 
officer on all affidavits sworn in Court, and also on affidavits sworn before the 
Puisne Barons out of Court ; on neither of which was there, according to our view 
of his right, authority for any claim whatever on his behalf. 



- ^ n . ext ln q uir y directed by Mr. Goulburn’s letter, relates to the charges made 
tor affidavits sworn under commissions, and has for its object, to ascertain “ Whether 
the tee complained of has been taken by the Judges of the Court, since their 
attention was called to its irregularity.” 

It is to be collected from the replies of the Barons to the queries submitted to 
them and the evidence of the officer by whom the fees alluded to were received and 
paid to the Barons, that their Lordships attention was not called to the irregularity 
ot the receipt of those fees, until the publication of our Ninth Report, (in May 
1821) : in consequence of which, they declined receiving the fees which had been 
taken by the officer under a commission issued in the preceding vacation. 

The Committee, in coming to the conclusion (as they appear to have done), that 
the excess of the fee received by the Barons, above the legal claim, was confined to 
5 c. do not seem to have held in recollection, that the statute, which authorizes 
the issuing of commissions, limits the fee to is. to be paid only to the person 
taking the affidavit; and consequently, that the entire sum of is. 3d. divided 
amongst the Barons, was an undue receipt. 

The Chief Baron having stated, that prior to the issuing of a commission in 
fJ^ 0U > rt Lxchequer, similar commissions had been issued in the courts 
ot Kings Bench and Common Pleas, and that the judicial fees had been col- 
lected under those commissions, we felt it our duty to make some inquiry into 
the practice of these Courts in this respect. It appears, from the evidence of the 
officer ot the Court of King’s Bench, that a commission issued from that Court in 
July 1809, as stated by the Lord Chief Baron, authorizing the officers to take 
affidavits in Dublin during the absence of the judges, which was recalled on the 
23d ot rebruary 1810, on the grounds stated in a letter from the late Lord Chief 
J ustice, which will be found in the Appendix ; and no commission was subsequently 
issued. I he necessity for issuing such commission in the court of King’s Bench, 
aid not subsequently arise, some one of the judges of that Court having been at all 
times afterwards present in Dublin. It also appears, that a similar commission 
was issued in the court of Common Pleas, in July 1809; and that it continued 
to be the practice of that Court to issue such commissions down to the year 1821, 

During 
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During the time of the commission issued in the court of King’s Bench, and the 
several commissions issued in the court of Common Pleas, continuing in force, the 
same fees were received for swearing affidavits under them, as were received by the 
judges for swearing affidavits in Court, (being 1 s. 8 d. for each). 



Appendix, 
N-28, Q.3.9. 
N“ 29, Q. 3. 6. 



It is but right to observe, that the total produce of the fees on these commissions N* 28, Q. 3. 
was, in the court of King’s Bench, 3 1 . 145. 4 d.; and, in the court of Exchequer, App. to 9th Report, 
about 4 1 - per annum to each of the Barons ; we are without the means of stating N# 10 * 
the produce of them in the court of Common Pleas. 



THE next subject to which our attention has been particularly directed, relates 
to the alteration of fees from Irish to English currency. On this head, we are 
required to “ ascertain in what instances fees had, previous to the appointment of 
“ the present Chief Baron, been collected from the suitors in English money ; and 
“ whether any long usage can be shown for such a practice, sufficient to warrant a 
“ presumption of the legality of such collection.” We are further directed to 
inquire “ whether the officers on the Equity and Plea side of the Exchequer received 
any directions from the Chief Baron, corresponding with those admitted to have 
“ been received in 1808, by the Deputy to the Lord Treasurer’s Remembrancer.” 

It is positively staled by Mr. Nunn, Deputy Lord Treasurer’s Remembrancer, Appendix, 
and one of the Secondaries discharging the duties of the Lord Treasurer Remem- 4 * 

brancer’s office, and by Mr. Beere, also one of the Secondaries in the same depart- 1 ’ ' 1 ’ 2 ' 4 ' 9 ' 
ment, that, down to the year 1808, none of the fees, judicial or official, on the 
business of that department, were received or collected from the suitors in English 
currency ; but, since that year, the fee payable to the Chief Baron of 2 s. 6 d. on 
each order, which is the only judicial fee received in the Treasurer’s Remembrancer’s 
office, was changed from Irish to English money, in consequence of a direction 
given to that effect by the present Chief Baron. 



It appears from Mr. Beere’s evidence, that, in a conversation with the Lord N* 16, Q.4, 5, 
Chief Baron in Hilary vacation 1 808, upon the subject of his fees on signing orders, 
his Lordship expressed his opinion “ that all the fees he was entitled to were 
“ intended to be in English money; that it could not be conceived that a judge 
“ should have to give a penny, or any change in halfpence, on receiving his small 
“ fees ;” and directed that his fees should be collected in future in English currency. 

Mr. Beere further states, that the Chief Baron was, at the time of this communica- ibid. q. 6. 

tion, perfectly aware that it had not theretofore been the practice to collect his fees 

on orders in English currency. This change appears to have been shortly after Ibid. Q. 9, 10, 11. 

extended by the officers, without any authority, to almost the whole of the fee3 N°i5,Q.u, 12,13. 

received in the department. The adoption of that instruction, as a reason for 

receiving the official fees in English currency, and the evidence already referred to, 

show that no usage previously prevailed in this department to warrant a presumption 

of the legality of such collection. 



With respect to the fees received for the Chief Baron on proceedings at the Law 
side of the Court, Mr. Patten, an officer of much experience, states, that when he N ° 22 ' 

first knew the office, upwards of thirty years ago, it was the practice to collect from 1 > 1 /- 
the suitors, or their attornies, the fees of the Chief Baron, on several Each Writ ofExeculion . 
writs, and on each bill of costs taxed between party and party, in — Venditioni Expoiuw. 
English money, though they were accounted for to the Chief Baron Z iw'dendo?* possesMOnem ’ 

in Irish currency; and expresses his belief that such practice pre- — Restitution, 

vailed long previous to that period. Mr. Mathers, who has 

held the situation of Clerk of the Writs since the year 1802, states, that he paid to Appendix, 
the late Chief Baron his fee on each writ in Irish currency, and was paid by the N * *•» *• 5 - 7- 

clerks in the office, to whom he furnished the writs, and by whom they were per- 
fected and delivered to the suitors, in the same currency ; but he cannot tell whether 
these clerks confined their claims against the attornies to Irish currency ; that in 
the instances where he himself, as a clerk, prepared the writs, he charged the fee in 
Irish currency ; but that, by the direction of Mr. Pollock, first Deputy Clerk of the ibid. Q. 5, 6. 
Pleas, given immediately alter the appointment of the present Chief Baron, he paid 
fiis Lordship his fees on writs in English currency. 

Mr. Pollock states his belief that all the judicial fees were received from the suitors N* 9, Q. 13, 14. 
Ri Irish currency, previous to the appointment of the present Chief Baron, except the 
fee on swearing an affidavit, which was charged at 1 s. 7 { d. (i. e. 1 s. 6 d. British) 

332 . C and 
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and the fee on a summons, for which the English half-crown was usually, if not 
Appendix, always, paid, in lieu of 2 s. 6 d. From his further evidence, however, when informed 

N- 9, Q. aG. of what was deposed by Mr. Patten, it will be seen that greater weight is to be 

attached to the testimony of the latter as to the actual receipt. 

N- ii, a. j. 14. Mr. Farran, the present Clerk of the Pleas, who has had a knowledge of the office 
for forty years, and held the situation of second Deputy Clerk of the Pleas, and 
acted as a taxing officer for about six years before the appointment of the present 
Chief Baron, states, on his belief, that the judicial fee of 1 s. on every writ of exe- 
cution was received in English currency, though accounted for to the Chief Baron 
Ibid. Q. 16. in Irish currency. He further states his belief, that though the fees were received 

9 . 0. 19. in English, they were only allowed, against the suitor, in Irish currency ; and in this 

belief Mr. Pollock, who was also a taxing officer, concurs. From an inspection of 
several bills of costs in printed forms, appearing to have been signed by the late and 
present Chief Baron, between the year 1803 (being the earliest period for which 
bills of costs are to be found in the office) and the year 1806, it appears that the 
judicial fee of 2 s. on signing each bill of costs, which is one of the fees stated by 
Mr. Patten to have been received in English currency, was allowed against the 
suitors, on taxation only, in Irish currency. 

Under the circumstances here detailed, we submit that the payment.of the fees 
in English currency, when so made, must be considered as gratuitous ; and that the 
practice of the clerks in the office collecting some judicial fees in English currency 
however long it may have prevailed, does not afford a sufficient ground for a pre- 
sumption of the legality of the claim. 

** «■ '5 With respect to the direction under which the alteration took place at the Law 

N- ,e o T S ' de ’ tbe several officerS who collected lhe fe « 3 refer to Mr. Pollock as their autho- 

k*$ a W nty > and he states > that shortl y after the present Chief Baron’s appointment his 

Lordship mentioned to him, “ that he had been looking into returns of his’ fees 
which had been made to him from the office, and had reason to think that such 
returns did not contain the whole of the fees to which he was entitled ; that as 
to his fees of 1 s. on judicial writs, and 2 S. on each bill of costs, he only got credit 
for those sums in Irish currency, whereas he was entitled to receive them in 
English currency ; and that, as to bills of costs, he only got credit for 2 s. Irish 
upon those bills of costs that accompanied final judgments and executions, but that 
no credit was given to him for his fees on other bills of costs that were taxed in the 
office, as well between party and party, as between attorney and client, upon each 
of which he was entitled to 2 s. British.” Mr. Pollock further states, that he repre- 
sented to the Chief Baron that such had not been the usage of the office and that 
no such fee had been charged for or paid to his predecessor upon such taxations- 
and that his Lordship replied, that if his predecessors had been inattentive to their 
rights, that was no reason why he should let his office be diminished ; and he directed 
that in future his fee of 2 s. 2 d. should be charged and received for him upon all 
bills of costs, of all descriptions, that were taxed in the office. Mr. Pollock further 
Ibid. Q. 97. states, that he understood and believed that the direction of the Lord Chief Baron 
was, in express terms, extended to the receipt of his fees, on the writs before 
described, in English currency from the suitors ; and that accordingly he did direct 
those fees to be so received in future for his Lordship’s use. 

At the Equity side of the Court, the small fees payable to the Chief Baron 
which were collected in English currency, were received by the Deputy Chief 
Remembrancer, the Clerk in the Register’s office, and the Clerk in the Secondary’s 
office. Mr. Cathrew, Clerk in the lasMnentioned office, who received the greater 
N* 22, Q.54. portion of the fees, informs us, that in or shortly after Hilary term 1 S06, he received 
verbal directions from the Chief Baron, that his small fees should be collected and 
accounted for to his Lordship in English currency; which direction he communi- 
cated to the other officers of the Court. Mr. Thompson, who then held the situa- 
N- 19, Q. 1 to 6. tion of Deputy Chief Remembrancer, states, that in consequence of this direction 
communicated to him by Mr. Cathrew, he received the judicial fees on bills of 
costs (being 4«. on a long bill, and 2 s. on a short bill) in English currency • that 
these were the only judicial fees actually received by him ; that they were collected 
from the suitors in Irish currency, previous to the direction alluded to; and that 
he has no knowledge of any judicial fees having been, prior thereto, collected in 
English money. 

Upon 
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Upon the several proceedings in the Secondary’s Office, the followihg 1 fees have 
been claimed ior the Chief Baron : 



Every writ of subpoena, of whatever description, except subpoenas to 



answer 

Each attachment to the Serjeant at arms, £. s. d. 

For fiat . _ o 1 o 

Signing writ 026 

Each other attachment, of whatsoever kind - 
Each writ of injunction to stay proceedings at law, 

For fiat 010 

Signing writ 026 



Every commission of rebellion, 

For fiat - - - - - . . - oxo 

Signing writ 026 



Every commission to take answer, the like 
Every commission to examine witnesses, the like 

Every other commission 

Every writ of sequestration - 



£. *. d. 

O X X 



O 3 6 

0‘ I Q 



036 

OXO 



036 

036 

036 

026 

026 



Mr. Cathrew appears to have had a knowledge of the practice and fees claimed 
in the Secondary’s office for nearly twelve years prior to his appointment in 1807 : 
he states, that all such judicial fees as were received in the Secondary’s office on the 
entries of the process of commissions and serjeants at arms, and on writs bearing 
the Baron’s signature, provided by the officer for the use of the suitors, were 
received from the suitors, and accounted for to the late Chief Baron, in Irish 
currency ; but that, since the year 1 805, they have been collected and accounted 
for in English currency. He further states, that formerly, when the suitors, or 
their attornies, brought the writs requiring signature to the late Chief Baron for 
that purpose, his fees were usually paid in English currency ; and he ascribes the 
difference in the rates of fees paid into the Chief Baron’s hands by the suitors or 
their attornies, and the fees received for him on the same service in the Secondary’s 
office, to the circumstance of the judicial fees being all small fees of 1 s. or 2 s. 6 d.; 
and the attornies, to their own loss, paying the fees in the then circulating silver 
coin, rather than a portion of the fee in halfpence. Mr. Cathrew estimates that 
the order of the Chief Baron affected the suitors to the extent of three-fourths of 
the documents issuing from his office. 

The present Clerk in the Register’s office has held the situation but a short time, 
and had no previous knowledge of the practice. The person who held that situation 
before the present Chief Baron’s appointment has been many years dead ; and the 
Register not having (as he states) any knowledge of the judicial fees received, we 
have been unable to obtain any information, as to the practice of that office, from 
what might be considered the best source. We learn, however, from Mr. Cathrew, 
ffiat the fees collected in the Register’s office, on orders, were generally received in 
English currency, as long as he can recollect ; that is, the judicial fee was blended 
with the officer’s, and the xvhole was demanded by the Clerk in English currency, 
though the Baron’s fee was accounted for in Irish currency. 

Mr. Cathrew states, that the payment in English money was frequently refused ; 
and that, when seriously objected to, the demand was generally relinquished : that, 
on taxation of costs between party and party, the difference between Irish and 
English money was uniformly struck off ; but, on taxations between attorney and 
client, it has sometimes been allowed, though the general practice was to strike 
off such difference when charged. Thus it appears that in this, as well as in the 
other two departments already treated of, there has been no usage sufficient to 
warrant a presumption of the legality of the demand. 




N° 2x, Q. 214. 



Ibid. Q. 177. 
Ibid. Q. 212, 213. 

N° 22, Q. 52. 



N* 21, Q. 215, 216. 



N" 20, Q. 26, 27. 



N°22, Q. 48, 49.51. 



Ibid. Q. 49, 50. 
Ibid. Q. 53. 



„ are next directed to inquire upon “ what principle the Chief Baron discon- 
t( bnued his signature to bills of costs on the Law side, which, according to the entry 
u lr ) the book ot 1734, and the practice of his predecessor, was necessary to enable 
u , m . claim the payment of the fee in question and further, to furnish “ ex- 
4t phcit information as to the w rits on which a fee (as for a bill of costs) is actually, 
claimed, and as to the course of practice in Ireland in order to afford a correct 
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COURT OF 
EXCHEQUER, 



view of the extent or legality of the alteration of demand imputed to the Chief 
Baron. 



The Lord Chief Baron being the only person competent to explain his own 
principle of practice, we addressed a query to him on the subject. In his reply 
Appendix, his Lordship states, “ Writs of execution may be divided into those which include 

N* 3, q. 14. « n e W costs and those which do not ; when the former were brought to the Chief 

Baron for his signature, the party was under a legal necessity, at all times, of 
“ bringing a bill of costs and a fee thereon, together with the writ and the writ fee ; 
“ an d when the Chief Baron received those fees, he signed the bill of costs, and 
then signed the writ including those costs ; which was, in effect, a second signa- 
“ ture of the costs, and a second authentication of their amount. This course was 
“ pursued, in many instances, by the late Chief Baron, but in the greater number of 
“ cases he signed the writs without receiving the bill of costs fee, and left those 
fees to be collected in the Pleas office at the time of issuing the executions, and 
“ for which the officers accounted with him at the end of every term.” His 
Lordship then proceeds to state, that “ this mode appeared to him subject to two 
“ objections ; first, that the Chief Baron could never tell, at the end of the term, 
u upon how many bills of costs he was entitled to fees ; and secondly, that the 
Deputy Clerk of the Pleas,” (the officer who, under his Lordship’s direction, col- 
lected those fees with his own) “ who paid himself well upon the larger bills of 
“ costs, was in the habit of remitting, not only his own, but the Chief Baron’s fees 
“ upon the smaller ones. This appears from his answer to question 122, in the 
“ Appendix to the Second Report, page 49.” His Lordship quotes the answer thus 
referred to, as follows: “ In costs between party and party, not exceeding 2/. 3/. or 
“ 4^ it has not been my habit to charge any taxation-fee either for myself or for 
“ any other person and then proceeds to observe, that “ to remedy those incon- 
veniencies, the bills of costs fee and the writ fee, which were always one in effect, 
were consolidated, and both were received upon the signature to the writ, which 
“ was to all intents and purposes a signature and authentication of the costs ; and 
“ therefore the practice of bringing the bills of costs for signature fell into disuse as 
unnecessary ; and thus the transaction was simplified to the convenience both of 
“ the J udge and the suitor.” 

His Lordship, it will be seen, has not stated any other reason for the change of 
practice, except that of obviating the two supposed objections above mentioned, to 
which the practice of his predecessor in this respect appeared to him to be subject ; 
but the principle on which his Lordship appears to justify the adoption of the new 
practice is, his conception that the substitution of one signature for two would not 
be attended with injury or inconvenience ; his Lordship considering that the signa- 
ture of the writ was “ to all intents and purposes” an authentication of the costs. It 
appears to us that this construction is not admissible, as a principle warranting the 
receipt of the fee in question, consistently with the terms of the book of 1734, the 
practice of his Lordship’s predecessor, or the reason of the case. The terms of the 
book, ‘ tor examining and signing every bill of costs,” have express reference to a 
personal act or superintendence of the Judge concerning an actual bill of costs. 

N* 17, q. 6 . 12. With respect to the practice, it is sufficiently ascertained that no fee, as for a bill of 
costs, was collected for the late Chief Baron, unless a bill of costs was actually made 
out, and that he actually signed every bill of costs for which he received a fee : 
costs when included in the writ form only a part of the gross sum with w-hich they 
are there blended ; and although the Judge’s signature is indisputably an “ authen- 
tication of the writ, it forms no check upon the costs, nor does it afford any distinct 
authentication of the amount. The signature to the writ is not requisite as an au- 
thentication of the costs, and does not constitute any part of the suitors protection 
against an overcharge as for costs, the only reasonable ground on which the fee 
could be claimed according to the terms of the book of 1 734. But, in -the case of 
proceedings by writ of inquiry, the theory by which the Lord Chief Baron explains 
Ibid. Q. 17. 18. { 11S practice altogether fails ; for as it has never been the practice to sign writs of 

inquiry, in all such cases, the signature of the bill of costs being dispensed with, there 
does not remain even a constructive authentication of the documents or costs as for 
vvhich the fee in question is claimed. With respect to the value of the Chief Baron’s 
signature to writs, it may not be irrelevant to adduce the following passage of his 
Printed letter, P .8. Lordship’s letter: “ The signature of the Barons to those writs is not a judicial act, 
nor is it intended to give any efficacy to the writ ; it is a form adopted as a check 

upon 
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“ upon the Seal office, and is intended for the better collection of the Chief court of 
“ Baron’s fee ; when that is paid bis signature may be erased from the writ >. exchequer^ 

“ without any injury to it.” ' 

The objections, which have been pointed out as reasons for the change of prac- 
tice, have relation only to the object which, in the passage above quoted, the 
signature of the Chief Baron is said to have been intended to secure or facilitate ; 
namely, the better collection of his Lordship’s fees. It appears a reasonable con- 
clusion, that the signature of bills of costs would be equally effectual, or useful, 
with the signature of writs, for that purpose ; whilst it might have had the further 
effect of precluding the receipt of fees, where the occasion for the signature, and 
consequently the right to the fee, did not arise. 

The Chief Baron s allusion to the evidence of Mr. Pollock, makes it necessary Appendix 
that we should refer to the succeeding examination of that officer, which will be N° 8, Q. 12310128. 
found to explain and qualify the particular answer quoted by his Lordship. 

The discontinuing the signature of bills of costs at the Law side of the Court N»i 7 ,q. 13.16.25. 
took place in the term next after the present Chief Baron’s appointment ; and, since 
that period, a fee of 2 s. 2 d. as for a bill of costs, has been received for his Lord- 
ship on each of the following writs ; viz. 

Writs of execution. Renewals of executions in debt. 

Writs of habere facias possessionem. Writs of venditioni exponas. 

Writs of elegit. Writs of distringas nuper vice comitem. 

Writs of procedendo. Writs of restitution. 

The practice has been, to make out bills of costs previous to the issuing of all Ibid. Q. 24. 

original executions ; and, in general, previous to the issuing of writs of habere ; 
and occasionally, but not uniformly, on the issuing of writs of elegit and writs of 
procedendo ; but it is not, and never was, the practice to make out bills of costs on ibid. Q. 6, and 
the remaining w'rits above mentioned. The result appears to be, that the present Supplemental an- 
Chief Baron has received fees, as for bills of costs, where no bills of costs existed, swer after Q - 9 - 
and consequently where his predecessor did not receive such fees, in the following 
instances; viz. 

On renewals of executions in debt. Writs of elegit, where a prior writ of 
Writs of venditioni exponas. execution issued. 

Writs of distringas nuper vice comi- Writs of habere, where trials were had 
tf 111 * and executions were subsequently 

Writs of restitution. issued for the costs. 

Writs of procedendo, in some instances. 

With regard to the extent of the alteration of practice, it is to be observed that, 
with the exception of the first two heads, the occasions for the receipt of fees have 
not been of frequent occurrence. From a return made to us, it appears that the 
number of writs under those heads issued in the year 1814 was 602, exclusive of ' 4 

any portion of 404 writs of renewals of executions in debt and in case, with respect 
to which the officer is unable to state how many were of the former class. 

M Chief Baron has stated, that “ he received no fee upon any bill of costs Printed letter, p. 5. 
between party and party, except such as accompanied final judgment, where the 
execution includes, not only the debt, but also the costs but it appears, as has Appendix, N° 17, 
been already noticed, that his Lordship, contrary to the practice of his predecessor, Supplemental an- 
received a tee as for a bill of costs on the issuing of each writ of inquiry, though £T er t0 6 ’ after 
n °t accompanying final judgment, and not including any costs; and further, that Q ' 10 ’ 
after the execution of the writ of inquiry, and the entry of final judgment, his 
Lordship received another fee for the bill of costs, made out previous to the issuing 
°f the execution. The number of writs of inquiry issued in the year 1814, as 
returned to us, was 360. 

THE next head of inquiry is, whether the Chief Baron’s attention had been 
S My drawn to the fact of his receiving the additional fees charged on swearing 
Sheriffs and taking their recognizances. 

p,^ fbe object of the inquiry directed on this head be to ascertain whether the 
bief Baron was aware of the fact of his receiving a fee of one guinea for swearing 
every Sheriff, and a fee of 1 /. 9 s. 2 d. for a Sheriff’s recognizance ; with respect to 
e * ee °f °ne guinea on swearing a Sheriff into office, it may be sufficient to refer to 
332 - D the 
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Appendix, the evidence of Mr. Cathrew, the officer who has been in the habit of receiving and 

N* 22, Q. 39. paying the Chief Baron’s fee on that occasion since the year 1 797, (and who repre- 

Ibid. Q. 45. sents that there has been no change in the practice in this respect since tiie appoint- 
ment of the present Chief Baron,) which is, “ that his Lordship of course knew that 
“ he received a fee of one guinea on swearing Sheriffs into office.” With respect to 
App. to 9th Report, the fee on taking a Sheriff’s recognizance, we may refer to his Lordship’s Return to 
+» P - 33- this Board, as indicating his knowledge at that time of the amount of the fee. In 
Appendix, reply to a question recently proposed, his Lordship states that he had a conversa- 
N* 3, Q- 1 5 > 16. tion with Mr. Baron George on the subject of the fee on sheriffs recognizances, as 
his Lordship believes within a year or two after he came into office ; that subsequent 
to the receipt of these fees in Hilary 1806, and previous to the receipt of the similar 
fees of Hilary 1 807, his Lordship asked Mr. Baron George why the fee on a Sheriff’s 
recognizance was greater than the fee on any other recognizance, and he said he 
knew no other reason but the usage, which was to receive 1 /. 9 s. 2 d. upon a 
Sheriff* s recognizance, and one guinea upon every other. 



App. to otli Report, 
N« 4 , P- 34 . 
Ibid. N° 5, Q. 16. 
Appendix, 
N» 3 , Q. 1#. 
N°*». Q.45. 
N 0 a4, Q. 1 to 7. 



If, however, it be intended by the query to ascertain whether the Chief Baron’s 
attention had been specially drawn to the fact that the fees charged on swearing 
Sheriffs and taking their recognizances, were greater than those allowed for his 
Lordship by the statute 12 Geo. I. c. 4, we beg leave to refer to the evidence on this 
subject ; which, though it shows that his Lordship’s attention was at different periods 
drawn to the amount of the fees received by him on both occasions, does not, in 
our opinion, afford proof that it was specially drawn to the statutable regulation on 
this subject previous to his Lordship’s examination at this Board. 



In conformity to the injunction that we should correct any erroneous impression 
under which the Committee of the House of Commons may appear to us to have 
laboured from imperfect or incorrect information, we feel it necessary here to submit 
some observations on the statements contained in the Chief Baron’s letter to Mr. 
Gregory respecting the fees under consideration. 

App. to 9th Report, His Lordship has stated that “ no greater fee than 1 /. 2 s. gd. has been taken for 

N*5> Q- >6. “ swearing both the High and Sub-sheriffs;” and further, that “ our Report, by 

Printed letter, p. 7. “ allotting this single fee to the High Sheriff, and exonerating the Sub-sheriff from 
“ any part of it, though he is legally liable to the whole, has given to this legal fee 
“ the appearance of excess in breach of an act of Parliament.” His Lordship must 
have been under some misapprehension as to the statement in our Report ; which, so 
far from allotting this entire fee to the High Sheriff, distinctly stated, on the autho- 
App. togth Report, rity of his Lordship’s evidence annexed to that Report, that this fee was charged for 
N* 5 > Q- >6- swearing every Sheriff of a county, including the swearing of his Sub-sheriff'. On 

Appendix, subsequent examination, however, it appears, that though the general practice has 

N* 22, Q. 40 to 44. b een [ 0 swear the High and Sub-Sheriff on one attendance, and for one fee, yet, if 
the Sub-Sheriff did not attend, or was not ready to be sw r orn at the same time with 
the High Sheriff, a fee of one guinea has been paid on the swearing of each, which 
Mr. Cathrew states to have been established as the practice when he first began to 
Printed copy, perform the duty in the year 1797. On referring to our Ninth Report, it will be 
9th Report, p. u. seen that the fee here denominated by the Chief Baron a “ legal fee” (whilst the 
receipt of it is prohibited by the statute) does not derive any sanction from the 
printed book of 1 734. 

App. to 9th Report, With respect to Sheriffs recognizances, the Lord Chief Baron, in his Return 
N*4, p.33, of P rin t- states, that “ The Sheriff is bound to pay the Chief Baron 9$. 2 d. only upon the 
ed copy. “ anc j en t recognizance on his coming to office, which recognizance, in point of fact, 

“ has not been taken for many years ; but when it was taken, the Sheriff, as it ap- 
“ peared to him, was obliged, after he came into office, to enter into a further recog- 
“ nizance to account, which he now does in the first instance, before the Chief 
“ Baron, instead of Commissioners appointed by the Lord Chancellor ; and his 
“ Lordship conjectures that the Chief Baron now takes the fee which had been for- 
“ merly paid to those Commissioners, and that the present charge upon the Sheriff 
Printed letter, p. 7. “ does not exceed the ancient charges.” In his Lordship’s letter to Mr. Gregory, 
after setting out the form of what is termed the ancient recognizance, he adds, “ this 
“ was the nature of the recognizance taken by the Chief Baron from the Sheriff for 
“ about sixty years after the act of 12 Geo. I. c. 4, was passed, and during that long 
“ period of time the Sheriff was obliged to enter into a second recognizance before 
“ Commissioners, upon which the Chancery fee w as 1 1 . making a gross charge upon 

the 
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“ the Sheriff of 1 /. gs. 2 d." From these two statements, it would appear as if a COukt of 
recognizance of the tenor set forth in the Chief Baron’s letter, inducing the necessity v exchequer.^ 
of a second recognizance before Commissioners in each case, was uniformly entered 
into, and that it was the only recognizance which in practice was acknowledged 
before a Baron at the time of passing the act of the 1 2 Geo. I. and for about sixty 
years after ; but on inspection of the records, and examination of the officer, it Appendix, 
appears, that from the year 1673 (being the earliest period from which any such N* *a, Q. 60 to 65. 
recognizances are to be found) down to the year 1786, it was the practice for the 
Sheriffs to give security, at their option, either before the Barons or before Com- 
missioners, as suited their convenience. When the Sheriff himself attended, and 
entered into a recognizance before a Baron in Dublin, the condition was as follows : 

“ that he should render unto his Majesty, in his Exchequer, a true and perfect 
“ account of his office of Shrievalty, and should do and perform all and every act 
“ and thing unto his said office belonging;” which is in substance the same as the 
condition of the recognizance now in use, and no second recognizance was entered 
into ; but when the Sheriff desired to enter into security in the country, a recog- 
nizance was acknowledged before a Baron in Dublin by two persons (the Sheriff 
not being one) conditioned as mentioned in the Chief Baron’s letter, “ that the 
“ Sheriff should sue a commission out of the court of Chancery.” In the cases last 
mentioned, it is to be presumed a second recognizance was entered into before Com- 
missioners ; but we have not been able to ascertain whether any fee on such occa- 
sions was paid to the Commissioners ; and with respect to what is called in the Lord 
Chief Baron’s letter the Chancery fee of il. his Lordship, in replying to a question N* 3, Q. 17. 
lately submitted, represents that statement of the letter “ as matter of opinion, and 
“ not as matter of fact now capable of proof.” It is to be observed, that the act 12 Geo. I. c. 4 . 
which defines the fees to be paid in Chancery as well as in the Exchequer, and 
notices the issuing of Commissioners, does not specify any fee for the Commis- 
sioners, and distinctly prohibits any charge other or greater than is therein specified, 
either on Sheriffs or Sub-sheriffs, by any person whatsoever, for any matter or thing 
touching their Shrievalty. Under the provisions of a statute made in 1785, it 
became necessary that the oaths of office should in all instances be administered to 
the Sheriffs by the Barons of the Exchequer, or one of the Judges of the courts of 
King s Bench or Common Pleas. Hence arose a necessity for the Sheriff’s attend- 
ance in Dublin ; and from the year 1 786, the practice of issuing commissions to take 
their security in the country appears to have ceased, and the Sheriffs have invariably 
entered into recognizance before the Chief, or in his absence before one of the 
Puisne Barons. The form of the ancient recognizance acknowledged by the 
Sheriffs before the Chief Baron appears to have undergone some alteration in the 
year 1788; but this did not in any way affect or vary the duty of the Jud»e. 

Copies of recognizances in each of the forms in use in the year 1735, (which is sub- 
sequent to the passing of the act of the 12th Geo. I. and also to the publication of 
the printed list of fees) ; and also of a recognizance entered into in the year 1 789, 
prepared in a printed form which has since continued in use, will be found in the Wendix 
Appendix. ' ‘4. ' ’ 

The Chief Baron alludes to an alteration of practice in the year 1786 or 1788, Printed letter P - 
as having induced a new duty ; sell, the giving a certificate of the Sheriff having 
entered into recognizance previous to the Chancellor’s granting a warrant for making 
out the patent. His Lordship appears to have been under some misconception in 
this respect; for, from an examination of several warrants for the issuing of Sheriffs 
patents remaining in the Hanaper office, it appears to have been the invariable 
practice, both before and subsequent to the passing of the act of 1 2 Geo. 1, for 
the Chief Baron to give a certificate on the back of the Lord Lieutenant’s warrant, 
previous to the issuing of a Sheriff’s patent, similar to that which has been oiven 
since the year 1 786. 

From what has been stated, and an examination of the forms of recognizances 
set out in the Appendix, it will be seen that the duty performed by the Baron must 
have been at all times the same which the statute contemplated ; that, whether 
the Sheriff entered into security in Dublin or in the country, one recognizance was 
invariably acknowledged before the Baron, and a certificate given thereof; and 
that the statement of the Lord Chief Baron, “ that the ancient recognizance to 
" which the statute applied, and all proceedings under it, were done away and 

discontinued about the year 1786 or 1788,” can substantially apply only to 
recognizances entered into on the occasion of Sheriffs desiring to give security 

before 
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court of before commissioners in the country; the other form of recognizance (towhich.it 
exchequer. j g 0 ^ v j 0US the statute equally applied), and all the proceedings under it, having 
since the year 1673 continued substantially the same. 



Printed letter, p- 7 



Returns to Order of 
House of Commons, of 
14th June 1821, ordered 
to be printed on same 
day, N° 660. 



Appendix, 
22, a 2. 



Ibid. Q. 19.24.31. 



N° 22, Q. 7 to 20. 
23 - 35 , 36 , 37 , 38 . 



N®25, Q. 6 to 9. 13. 

N° 23, Q. 6. 
Ibid. Q. 2. 

N* 24, Q. 9, 10. 



In the Chief Baron’s letter it is stated, “ that 1 1. gs. 2d. upon the recognizance 
“ is precisely the same fee which was taken by the present Chief Baron’s prede- 
“ cessor, and is in amount the same charge to which the Sheriff has been always 
“ liable, since the statute of 12th Geo. I, c. 4, was enacted.” This statement 
would appear to be supported by a return from Mr. Cathrew, purporting to be 
made in obedience to an order of the House of Commons, of the 14th June 1821 ; 
in which he certified, that “during his experience” (viz. for the last twenty-six 
years) “ the fee paid to the Chief Baron, on taking a Sheriff’s recognizance, had 
“ been 1 l. 9s. 2d.,” Mr. Cathrew, in his evidence, admits that he is not able, of 
his own knowledge, to set forth what were the fees paid to the Chief Baron and 
his Clerk on taking a Sheriff’s recognizance in the year 1 797, and from thence to 
the year 1805 ; but according to the best of his recollection it was, when he first 
knew it, two guineas to the Baron and his Clerk, and half-a-crown to the writing- 
clerk ; and was subsequently increased, but when he cannot particularly state, to 
three guineas for the Baron and his Clerk, and ,55. 5 d. for the writing-clerk. He 
admits that he had not, either at the time he signed the certificate, or when giving 
his evidence, any actual knowledge or information as to the precise sum appro- 
priated to the use of the late Chief Baron. For the explanation offered by Mr. 
Cathrew, of the circumstances under which he certified the precise amount of a 
fee of which he had no knowledge, we feel it our duty to refer particularly to his 
evidence : Mr. O’Keeffe, who was the Register or Clerk of the late Lord Chief 
Baron for nine years previous to his Lordship’s death (and to whom Mr. Cathrew 
states that he referred the Chief Baron, as better authority on the subject, on the 
occasion of giving this certificate), states, that the fees paid on Sheriffs recogni- 
zances acknowledged before the late Chief Baron, including stamp duty, amounted 
to three guineas ; but, there having been no distinct appropriation of the fees taken 
respectively for the Chief Baron and his Clerk whilst Mr. O’Keeffe held this office, 
he is unable to state what portion of that sum was considered as the fee of the 
Chief Baron. Mr. Carew O’Grady, the Register of the present Lord Chief Baron, 
has deposed, that to the best of his knowledge and belief he never had a written 
precedent for fees on Sheriffs recognizances ; that the charge of four guineas as for 
the Chief Baron and Clerk, including those fees, was made as a gross charge ; that 
he has accounted at some periods upon a calculation of 1/, 9s. 5 d. and at other 
periods at the rate of 1 1. g$. 2 d. upon each recognizance ; and that, to the best of 
his recollection and belief, he never was required by the Chief Baron to account 
for any specific sum as his fee upon a Sheriff’s recognizance. We felt it necessary 
to inquire from the Chief Baron himself, how his Lordship had ascertained that the 
last-mentioned sum of 1/. gs. 2d. was, as stated by his Lordship, precisely the 
same fee which was taken by his predecessor on a Sheriff’s recognizance. In answer 
his Lordship stated as follows : “ The only Baron in the Exchequer who had ever 
‘ taken a Sheriff’s recognizance before I became Chief Baron, was Mr. Baron 
f George : he told me, that he had his information upon the subject of fees from 
‘ Mr. Baron Metge, who took many recognizances of this nature. Mr. Baron 
George not only told me that the fee upon Sheriffs recognizances was 1 1. gs. 2d. 
but he always took that fee when he performed the duty in my absence : he 
‘ never knew' of what fees this sum was composed, but I believe the statement in 
my printed letter, pages 6 and 7, to be perfectly correct.” His Lordship having 
omitted to state at what time the communication alluded to with Mr. Baron George 
occurred, and Mr. Baron George being dead, we addressed a further query to the 
Lord Chief Baron on the subject; in replying to which his Lordship stated that 
it took place, as has been already mentioned, about the year 1806 or 3 807 ; and 
that Mr. Baron George then informed him, that it was the usage to receive 
1/. 9$. 2d. upon a Sheriff’s recognizance, and one guinea upon every other. His 
Lordship adds, “ Neither he nor I then knew, or had ever considered, how either 
of these fees was composed : my attention was never called at any time to the 
“ statute of 12th Geo. I, no question having been ever raised before me upon the 
“ amount of Sheriffs fees.” The statement, therefore, that 1/. gs. 2d. was the fee 
received by the Chief Baron’s predecessor, appears to rest entirely on the authority 
of his Lordship’s communication with Mr. Baron George. 

• With 
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With respect to the further statement, “that 1 /. 95. 2d. is in amount the same 
“ charge to which the sheriff has been always liable since the statute of 12th 
“ George I. c. 4, was enacted,” it will be seen from what has been already stated, 
that the fee of 1 1. 9$. 2 d. composed, as his Lordship has supposed, of 9s. 2 d. to 
the Baron and 1 1. to the Commissioners, could only have applied to recognizances 
when the Sheriff entered into security in the country, and could not under any con- 
struction extend to recognizances taken in Dublin. 

In the recent replies of the Chief Baron, his Lordship has introduced some obser- Ibid. Q. 15. 
vations on the official and solicitation charges to which a Sheriff is subject on entering 
into office in England. Upon this subject we only feel it necessary to refer to the 
explanation in our Tenth Report, with respect to the charges of a Chief Baron’s Pages 98, 99, of 
Clerk on passing a Sheriff’s recognizance, and to observe that the charges made by printed copy of 
the Chief Baron’s Clerk are, in Ireland, exclusive of the solicitor’s costs. 10th Re P ort - 

Upon the sixth head observed upon in the Report of the Committee of the House 
of Commons, which relates to the supposed claim of 1 /. 2 s. 9 d. for every com- 
mission for taking bail in lieu of 1 3 s. 4 d. the fee appointed by the 7th of 
William III. c. 18, Mr. Goulburn’s letter does not suggest any particular inquiry; 
and accordingly we should not feel called upon farther to notice the subject of it, 
were it not for the injunction of that letter “ to correct any erroneous impression 
“ under which the Committee may appear to us to have laboured.” The Com- 
mittee in adopting the explanation of the Lord Chief Baron, which attributes the 
appearance of the sum of \ l. 2 s. gd. in his return as the claim under this head, 
to an error of his Lordship’s Clerk in copying that return, may have conceived that 
the fee of the Lord Chief Baron on this head had been limited to the statutable 
rate of 135. 4 d. or that at most it had not exceeded 1 1. 2 s. gd. neither of which 
suppositions would accord with the fact. The fee in question was of very unfrequent 
occurrence : and it will be seen on referring to our Ninth Report, that it was there- Printed copy of 

fore not treated as of importance, and that the sum of 1 /. 2 s. 9 d. was mentioned 9th Report, p. 16. 

on the authority of the Chief Baron’s return, merely as the rate of the claim there 
appearing, and not as a sum which had been actually demanded by his Lordship. 

Attention, however, having thus been called to the subject, we feel bound now' to 
advert to the evidence of the Lord Chief Baron’s Clerk (annexed to our Seventh Appendix, 
Report) with respect to the fee actually taken on the few occasions which are re- N * 3 3 > 0*90,91. no. 
presented to have occurred for making the demand. It is as follows : “ In the very 
“ few cases that occurred I paid the Chief Baron for such commission at the same 
“ rate that I paid him for a commission for taking affidavits, viz. a guinea and a 
“ half.” His Lordship notices also in his letter a similar clerical error respecting Printed letter, p 20 
the judicial fee on a tales, which by his Lordship’s return to us appeared to be 10 s. 
whereas, as his Lordship states, it should have been 5 s. 

We must observe that the document containing these clerical errors is not only 
authenticated by the Lord Chief Baron, as his return to this Board, but is also of the 
handwriting of his Lordship’s Register, Mr. Carew O’Grady, whose evidence 
respecting the actual receipt of 1 /. 145. 1 £ d. on the commission we have quoted 
above. 



Appendix, 
N* 24, Q. 13. 



Printed letter, p. 7. 

Appendix, 
N° 3 » Q- 17. 



The last question referred to our consideration is, “ whether previous to the 
“ appointment of the present Chief Baron any construction can be shown to have 
“ prevailed, the effect of which was to extend to copies” (of decrees) “ the fees 
“ stated in the book of 1734 to be due only on exemplifications.” 

This subject may be elucidated by adverting briefly to the practice concerning 30 

decrees. We have annexed an extract from a manuscript book of the brother of 
Chief Baron Lord Tracton, purporting to contain regulations of practice as far 
back as the year 1709, which shows that the Chief Baron’s signature was then 
required to decrees. Howard, in his “ Treatise on the Rules and Practice of the Howard’s Practice, 
“ Equity side of the Exchequer in Ireland,” published in the year 1760, treats v. 3, p.400 to 415. 
minutely of the drawing up and enrolling of decrees, and of the performance and 
execution of them : he states, that when a decree was pronounced, a draft of it 
was required to be subscribed by counsel on both sides, where there were no 
exceptions ; or if exceptions were offered, it was settled by the officer or by the 
Court upon counsel’s motion ; it was then passed and signed by the officer. The 
subsequent proceeding he describes as follows : “ When the decree is thus drawn up Ibid. p. 404. 

“ and signed by the officer, he is to present it to the Chief Baron for him to sign, which 
332 . E “is 



Printed image digitised by the University of Southampton Library Digitisation Unit 



COURT or 
■EXCHEQUER. 



Appendix, 
N° 20, Q. 6. 



N' n, Q. 9. 10. 15, 16. 
N" 13, Q. 15, 16. 

19, Q, 8. 9. 
Ji°2o, Q. 8,9. 15. 

N°ai, Q.178. 

N* 2*. Q. 56, 57, 58. 



Howard. 



Appenc 
N* 19, Q 
20, Q. 8 

N° *2, Q. 56 
N’“ 12, Q-9,1 
N° 13, Q. 1 
N°3. Q. 



N* is, Q. 13. 
N* 23 , Q. 59. 
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“ is the authority for the enrolling it ; and by the enrolment it becomes a complete 
“ decree.” Under the present practice a draft of the decree is prepared by the attor- 
ney of the successful party, and being revised by the officer or agreed to by the parties, 
two fair drafts ( i . e. a copy and an engrossment on stamps) are also prepared by the 
attorney ; these are authenticated by the signature of the Chief Remembrancer ; one 
of them is retained in the office, and constitutes the official record of the decree from 
which the enrolment is subsequently prepared ; the other is certified as a true copy, 
and delivered to the attorney to proceed upon. The only material difference be- 
tween the old practice and the present is, that the signature of the Chief Baron to 
the official record has been dispensed with. An examination of decrees of various 
periods remaining of record, has satisfied us that the ancient practice of affixing 
the signature of the Chief Baron (as well as that of the officer) to all final decrees, 
and occasionally to others, continued down to the year 1768; from that time it 
appears to have been discontinued until the appointment of the present Chief Baron ; 
when, under his Lordship’s direction, some decrees were brought for his signature, 
but on being informed by the Register that former Chief Barons had not been m the 
habit of signing decrees, his Lordship ceased to affix his signature. 

The charge of 6 s. 8 d. for the Chief Baron, upon decrees bearing his signature, 
is frequently traced upon the documents down to the year 1768; but we have 
not found it, in any instance, prior to that year, where the signature was not affixed. 
Subsequently, however, the charge appears to have continued, though the practice 
of signing ceased. But it is ascertained, upon sufficient evidence, that previous to 
the appointment of the present Chief Baron, the fee of 6 s. 8 d. thus charged as 
for signing the decree, was the only fee accruing to the Chief Baron upon the 
passing of a decree. 

The general and notorious distinction between exemplifications and copies, which 
the Committee of the House of Commons, in their Report, have observed upon, 
appears clearly recognized in the authority already referred to, with respect to 
decrees in the court of Exchequer in Ireland. In treating “ of the performance 
“ and execution of the decree,” the following rule is stated : “ After it is signed 
“ by the officer of the Court, and by the Lord Chief Baron, the plaintiff is to serve 
“ the defendant with an attested copy thereof, personally if possible, or with an 
“ exemplification of the decree under the seal of the Court, and must at the same 
“ time serve an injunction for the performance thereof.” This passage we take to 
be conclusive evidence, that the well known distinction between an exemplification 
and a copy, as applying to decrees, was familiar at the time of that publication. 
The Chief Baron himself admits, that the documents in question, which he terms 
“ imperfect exemplifications of decrees,” legally amount only to copies of decrees 
and it is established, by the testimony of different officers acquainted with the 
claims in use prior to the present Chief Baron’s appointment, that no claim was 
made as upon or for a copy of a decree. 

To establish the claim to the exemplification fee upon copies, his Lordship 
adverts particularly to the terms in which the two heads of fees in the Chief Re- 
membrancer’s office, on exemplifications, are given in the book of 1734; namely, 

. . _ £. s. d. 

1st. For signing an exemplification under the four seals - - 050 

2d. For every other exemplification - - - - - 068 

and states the question under consideration to be, “ What was meant by the second 
“ * tem »” adding, that “ there were no other exemplifications in the Chief Remem- 
“ brancer’s Office,” than those alluded to in the first item, “ unless copies of 
“ decrees can be so considered.” The authority above quoted appears to us to 
be at variance with his Lordship’s view ; “ an exemplification of the decree under 
“ the seal of the Court f coming clearly within the meaning of the second item, and 
being as clearly distinguished from “ an attested copy ,” as from the particular class 
of exemplifications designated in the first item, which (as his Lordship seems to 
admit, were exclusively those under the act of the 1 2th of Elizabeth, c. 2. It 
is hence also evident, as well as on other grounds, that the use of exemplifications 
generally was known ; although, with respect to decrees, the disuse of them is very 
naturally to be accounted for, since an attested copy sufficed for the execution of 
a decree, and the expense of an exemplification, was thereby avoided. The option, 
however, of taking out an exemplification of a decree, whenever a necessity might 
arise, has not been the less considered a fight of the suitor. 
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The distinction between exemplifications and copies has been uniformly main- COURT 
tained in the stamp acts ; exemplifications being invariably described as docu- > EXC ^ EQtJKR ' . 
ments under seal ; and in the instances where they are charged with a duty rateable 
with their contents, the further distinction of their being engrossed on parchment 
is also recognized. It is material to state, that these distinctive features are *5 & 16 Geo. III. 
expressly adverted to in the earliest enactment which laid a duty on exemplifications c - s - 1 • 

in this country ; since it might appear from the Chief Baron’s answers, that his Appendix, 

construction of the word “ exemplification,” had been, in part, rejected on the 3 > l8 - 

authority of a stamp act, posterior to his adoption of that construction. Mis 
Lordship has observed truly, that the stamp act does not make any distinction 
between the court of Chancery and the court of Exchequer. The same appro- 
priate rates of duty are made applicable to the corresponding documents alike in 
both Courts, under the same denominations, and with the same reference to their 
characteristic differences; whence it appears to us impossible not to admit the 
difference so established, between a copy in the court of Exchequer, and an exem- 
plification in the court of Chancery. In the practice of this latter Court, the dis- 
tinction between exemplifications and copies of decrees, is preserved both in substance 
and in form. A recent observation of the Lord Chief Baron, that “ there are Ibid. 

“ certain copies of decrees in the court of Chancery which are called exemplifica- 
tions, but which are not legally entitled to be so called, because they are not 
“ under seal,” renders it necessary for us to refer to the evidence of Mr. Stevelly, N“ 31. 
an experienced Six Clerk, which accompanied our First Report. From this 
evidence it will abundantly appear, that the documents described by Mr. Stevfellv, 
and alluded to by the Lord Chief Baron, cannot be regarded in the light of copies. 

The copies of decrees in the court of Chancery, though not of equal authority with 
those in the court of Exchequer, substantially correspond with them, and differ from 
the exemplifications above-mentioned, in wanting the necessary words to form a 
writ, in being written on paper, and in not being authenticated by seal, and not 
having a judicial name affixed. Upon the whole, we feel satisfied that the distinc- 
tion between exemplifications and copies, which, as a general principle, his Lord- 
«hip says has never been denied, has been as well understood, and maintained 
formerly, in the court of Exchequer, as elsewhere. 

The Chief Baron has replied hypothetically to the first question proposed by us N° 3, Q. 18. 
on this subject ; and relies upon the statement of his printed letter as the foundation 
ot the claim under consideration. The question at issue therefore, (namely, whether 
a copy of a decree was properly subject to a fee as for an exemplification,) being Ibid< Q- J 9- 
disposed of, it may perhaps appear an unnecessary digression to pursue the ap- 
parent suggestion of his Lordship’s answer to the succeeding question, in which the 
documents, elsewhere called copies, subject to fees as exemplifications, are termed 
‘ parts of decrees,” and seem to be considered liable to a different fee (but of the 
same amount) as for “ perusing and signing the decrees.” But we feel bound 
to offer some explanation to preclude misconception on this head. His Lordship’s 
observation that “ the parts of decrees which were handed to the suitor were like 
the other parts, as he believes, partially omitted to be signed previous to 1768,” 
clearly implies, that it had been the practice for the Chief Baron to sign the copies 
ot decrees on which ulterior proceedings were taken. We are not aware of any 
ground for such a supposition. The authority already quoted, and the continued 
practice of proceeding upon official attested copies, not having the Chief Baron’s 
signature affixed, warrant a different conclusion. The claim of the Chief Baron, 
prior to the present Chief Baron’s appointment, is ascertained upon sufficient autho- 
f i y to have been limited to one fee as for signing the decree. The evidence of Append!*, 
experienced officers and solicitors, is, that the signature of the Chief Baron to a copy N^lof^'/toVfe. 

a decree is unknown in practice; and it is remarkable that, when his Lordship N ° 2a > q. 56 to 58. 
renewed the ancient practice of signing decrees, the signature was confined to the 
afif 1 °!f nien * S were lodged in the office, as the original decrees, and was not N ° ao > Q- ><s. >7. 

I X u! *° P ai * s (or attested copies) delivered from the office to the suitors. His 

inT’ 1 P aCCOrdin S 1 y- * n re Ply’ n g to our second query, suggested, by the statement 3, Q. 19. 
t C | etter ) diat “ all decrees and copies of decrees are signed by the Chief Baron 
^ h len brought to him for that purpose, as they sometimes have been,” does not 
rm taat bis signature has ever been required or affixed to a copy of a decree. 

part of the Chief Baron’s answers to our inquiries on this subject, N°«o, Q.13. ig to 
gges ed the propriety of requiring some explanation from the officer to whom the a * 

* ** ' direction 
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Appendix, 
N* 20, Q. 25. 



Printed letter, p. 9. 
N*3, Q. 19. 



N* 20, Q. 33. 



direction for collecting the fee of 6 s. 8 d. as for a decree, on the setting down of 
each cause was given, and through whom the fees taken in consequence were ac- 
counted for to his Lordship. An inspection of the accounts furnished of these fees 
which are represented to have expressed “ the number of causes set down in each 
“ term and the amount of the fees at 6 s. 8 d. on each,” would have apprised his 
Lordship that the fees accounted for were equal to the number of causes set down 
and not limited to the number of decrees pronounced. The receipt of some fees 
as for decrees where none were pronounced, was, as the Chief Baron in his letter ad- 
mits, “ an unavoidable consequence attending this arrangement.” His Lordship seems 
to imply that it was at least intended that this direction should have been qualified 
by an order to hold the fees collected as deposits, to be returned where no decrees 
should follow : the officer states that he never received any direction to that effect. 



With respect to those instances (forming the very great majority) in which decrees 
did ensue, if the claim in question be considered as accruing under the head of 
the fee “ for perusing and signing every decree,” it is manifest that no necessity for 
anticipating the demand existed ; since the claim could not properly arise where 
no decree was made up, and the opportunity for demanding the fee must present 
itself upon each decree made up ; as has been proved in practice, by the receipt 
of a second fee on that occasion. 



We do not feel it necessary to advert to any other observations on this head, 
whether contained in his Lordship’s printed letter, or in his replies now annexed’ 
with the exception of that which relates to the pecuniary rights of the Chief Baron’s 
office. From none of these, we are fully sensible, should his Lordship be debarred, 
by the, indifference or neglect of his predecessor in asserting them. But, whilst we 
N* 22, Q. 56 to 59. point attention to the evidence of Mr. Cathrew, who had personal knowledge of 
the practice of his Lordship’s immediate predecessor, we must also observe that 
our inquiries, addressed to his Lordship, have failed of producing a notice of any 
known precedent, or of any reasonable presumption of a precedent, in the prac- 
tice of any former Chief Baron, for the claim referred to our consideration under 
this head. 



Office of Inquiry, Dublin, 
9th May 1822. 



} 



DAN L W. WEBBER. 
BERTRAM MITFORD. 
THOMAS P. DICKENSON, 
THOs STAPLES. 

JOHN DOHERTY. 
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APPENDIX. 



Appendix, No. l. 



CORRESPONDENCE containing the Instructions to the Commissioners. 



Copy of a Letter from the Right honourable Charles Grant to the Commissioners; 
dated 29th August 1821. 

Gentlemen, 

Y° UR Report, and a letter relating to it, addressed to Mr. Gregory from the chief 
baron of the court of Exchequer, (of which I inclose a printed copy) having been 
referred to a select Committee of the House of Commons, with instructions “ to examine 
“ the matter therein contained, and to report the same, together with their observations 
“ thereupon, to the House:” the Committee made a Report, which I inclose, and to which 
I am directed by the Lord Lieutenant to call your attention. 

In this Report the Committee, as you will perceive, applied themselves to certain points 
or heads of consideration suggested by your Ninth Report; and on each of these heads they 
may be said to have summed up the evidence furnished on the one hand by your Report, 
and on the other by the letter of the chief baron. On all these heads, however, with the 
exception of the sixth, it appears that the Committee think that the facts are not brought 
before them with sufficient precision, and they therefore suggest several topics for further 
inquiry, investigation and elucidation. 

In order to obtain such inquiry and elucidation, it seemed to be the opinion of the House, 
when the question was under discussion, that the best mode of proceeding would be to place 
the Report of the Committee, together with the chief baron’s letter, under your consideration, 
and to call upon you to take such steps as might seem proper with regard to further 
examining the points on which the Committee deem more information necessary. This 
course it was understood that the government would, in the interval of the recess, adopt, 
n conformity with this impression, I am now directed to address you, and have to request 
that you will enter on a reconsideration of the various matters to which the attention of the 
House was specially called by the inclosed Report ; and that having used every means in your 
power to satisfy the desire of the House of Commons, you will communicate to me the 
result for the information of the Lord Lieutenant and of Parliament. 



COURT OF 
EXCHEQUER. 



No. 1. 

Instructions to 
Commissioners, 



I have the honour to be, Gentlemen, your most obedient humble servant, 

To the Commissioners of Inquiry. Charles Grant, 



COPY of a Letter from the Commissioners in reply to the foregoing Communication ; 
dated 6th September 1821. 

Sir, 

JT* have had * e honour of receiving your letter of the 29th ultimo, intimating that our 
ijinth Report, and a letter relating to it, addressed to Mr. Gregory from the chief baron of 
] of Exchequer (of which you inclosed a printed copy) having been referred to a 
ha 1/ ° m ™ lttee ot the House of Commons, the Committee made a Report to which you 
ave been directed by his excellency the Lord Lieutenant to call our attention ; that in this 
eport the Committee applied themselves to certain heads of consideration suggested by our 
n "Report, and that “ on all these heads, with the exception of the sixth, it appears that 
ti , e Committee think that the facts are not brought before them with sufficient precision 
of tl W tr a Vie ^o° further inquiry, investigation and elucidation, it seemed to be the opinion 
be le * louse of Commons, when the question was under discussion, that a reference should 
« “? ade t0 us, and in conformity with this impression desiring us “ to enter on a reconsider- 
« Jr°£ ot the various matters to which the attention of the House was specially called by 
n .„„. e K jP° rt uf the Committee,” and to report the result to you for the information of Parlia- 
ment a„d the Lord Lieutenant. 

boi T an atten tive consideration of the Report of the Committee thus referred to us, we feel 
ferin j- res P e c Ru % , to represent, that we entertain an impression of its tenor and import dif- 
to 1 ^ ro . in diat which is conveyed in the communication now made to us. It does not appear 
'vith , th S U * S stated in that communication, that in all the heads treated of in their Report, 
with suffi XCepti ° nof t * les ' xdl , ^e Committee think the facts are not brought before them 
"32. Cleut precision. We arc aware that in treating our Report, not as an exposition 
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COURT OF 
EXCHEQUER. 



No. 1. 

Instructions to 
Commissioners. 



of practice, but as “ matter of charge against the chief baron of the Exchequer of Ireland ** 
the Committee may have felt some diffidence in proceeding to form conclusions of a crimi- 
natory tendency, and that this feeling may have been increased by the controversial state- 
ments contained in the letter of the chief baron ; but considering our Report in its due 
character, not as having been framed or designed to fix individual criminality, but consist- 
ently with our view' of the duty we were called on to discharge, faithfully and sufficiently to 
point out apparent abuses with a view to proposed reformation, there appears to us in the 
Report of the Committee, and in the proceedings of Parliament, abundant testimony of its 
sufficiency. 

Entertaining the impressions we have stated of the tenor of the Report of the Committee 
and of the scope of our duty, until extended by some specific instruction, we should feel 
great difficulty in prescribing to ourselves, under the terms of your communication, such a 
course as would certainly satisfy, w ithout exceeding, the unexplained object of the reference 
to us, and would fall within the limits of the functions which it is intended we should dis- 
charge in entering on a “ reconsideration” of matters already treated of in our Ninth Report. 
Should that Report be considered ineffectual for its purpose, unaccompanied as it is at pre- 
sent by the entire of the evidence, we beg leave to state, that we are prepared to supply 
evidence for the support of ail the averments contained in it, if that be deemed sufficient 
to satisfy the object of the present reference. If, however, it should be the opinion of His 
Majesty’s Government that such a supplement, without reference to the statements con- 
tained in the chief baron’s letter, might not fully suffice to “ satisfy the desire of the House 
of Commons,” we have humbly to submit whether it may not be expedient to define the 
nature and extent of such further inquiry as it may be thought fitting that we should un- 
dertake, so as to enable us to pursue it, as far as may be in our power, suitably and with 
effect on ascertained grounds. 

We trust, that in soliciting more definite instructions on this occasion of great import- 
ance, delicacy and responsibility, we need not be apprehensive of exciting any doubt of 
our readiness to satisfy the desire of the House of Commons, and to fulfil the intentions of 
His Majesty’s Government in every instance to the utmost of our power and ability. 

We have the honour to be, Sir, your very humble and obedient servants, 

Daniel Webb Webber. Thomas Staples. 

To the Right hon. Charles Grant, Bertram Milford. John Doherty. 

&c. &c. 8tc. Thomas P. Dickenson. 



Copy of a Letter from the Right honourable Henry Goulburn to the Commissioners; 
dated 9th January 1822. 



Gentlemen, 

I have laid before the Lord Lieutenant your letter to Mr. Grant of the 6th September, 
stating the difficulty which you feel in prescribing to yourselves, under the terms of 
Mr. Grant’s former communication of the 25th August, such a course as would certainly 
satisfy, without exceeding the object of the reference which he then made to you, and sub- 
mitting whether it might not be expedient to define the nature and extent of the further 
inquiry which it may be fitting that you should undertake, so as to enable you to pursue it 
suitably and with effect. 

I am commanded to acquaint you, that notwithstanding the difficulty which the Go- 
vernment might naturally feel in defining the extent of au inquiry committed to you by the 
House of Commons, yet his Excellency is ready to acquiesce, as far as lies in his power, 
in your wish of receiving, in the shape of distinct instructions from the Government, a spe- 
cification of the points to which it was the intention of the House that your further inquiries 
should be directed. Considering, however, that the intentions of the House can only be 
accurately deduced from the Report of the Committee, to which your Ninth Report and 
the letter of the chief baron were submitted, the instructions which I am now to convey 
to you can do little more than detail the particular objects of inquiry which that Committee 
have themselves brought forward. It appears from the Report of the Committee, that they 
profess themselves unable to express any opinion upon many of the charges against the 
chief baron which arise out of your Ninth Report, inconsequence of imperfect or deficient 
information. It mdstbe presumed, therefore, that the main object of the House of Com- 
mons in again referring those charges to you, is to acquire, through your intervention, that 
complete knowledge of the facts, the want of which, as it had prevented the Committee, 
would equally preclude the House from coming to a definitive opinion. 

In this view of the question, then, I have to acquaint you, that the first charge against 
the chief baron, being that which relates to fees on affidavits, on swearing witnesses to in- 
terrogatories, and on returns of answers taken by commission, suggests four distinct heads 
of inquiry. 

1st. As to the mode in which, and the authority under which, the fee of the crier of the 
court was originally collected : 

2d. As to the light in which the excess of 7 f d. above the fee returned in the list (which 
has been paid to the puisne barons) ought to be considered : 

3d. As to the real ground of the increase of the fee taken on the return of a commission, 
and whether that increase can be considered as representing the 2 s. 6 d. stated in the list of 
1734 as payable to the usher on swearing every commissioner ; 

. 4th. As 



Printed image digitised by the University of Southampton Library Digitisation Unit 




on DUTIES, SALARIES and EMOLUMENTS, IN COURTS OF JUSTICE. 25 

4th. As to the existence of any authority for the chief baron’s clerk receiving 1 s. upon 
ev ery affidavit sworn before him at his own house. v 

Upon the second charge your inquiry will have for its object to ascertain whether the fee 
complained of has been taken by the judges of the court since their attention was called to 
its irregularity. 

With respect to the third charge, it is required of you to ascertain in what instances fees 
had, previous to the appointment of the present chief baron, been collected from the suitors in 
English money, and whether any long usage can be shown for such a practice sufficient to war- 
rant a presumption of the legality of such collection. It will be further your duty to inquire 
whether the officers on the Equity and Plea side of the Exchequer received any directions 
from the chief baron corresponding with those admitted to have been received in 1808 by 
the deputy to the lord treasurer’s remembrancer. 

As to the taxation of bills of costs, which forms the subject of the fourth charge, it will be 
for you to investigate on what principle the chief baron discontinued his signature to bills of 
costs on the Law side, which, according to the entry in the book of 1734, and the practice 
of his predecessor, was necessary to enable him to claim the payment of the fee in question. 
You are further to furnish to the House explicit information as to the writs on which a fee 
is actually claimed, and as to the course of practice in Ireland, such information being in the 
judgment of the Committee necessary to a correct opinion as to the extent or legality of the 
alteration of demand imputed to the present chief baron. 

Upon the fifth charge you will report whether the chief baron’s attention had been spe- 
cially drawn to the fact of his receiving the additional fees charged on swearing sheriffs, 
and taking their recognizauces. 

With respect to the sixth and seventh charges, the Report of the Committee does not suggest 
any particular inquiry; and the only material point which you are required to ascertain 
with reference to the eighth is, whether, previous to the appointment of the present chief 
baron, any construction can be shown to have prevailed, the effect of which was to extend 
to copies the fees stated in the book of 1734 to be due only on exemplifications. 

I have thus brought before you in detail the several subjects upon which the Government 
consider it to have been the principal intention of the House of Commons to require from 
you the fullest information which you may be capable of affording, either by reference 
to evidence already taken by you, though not annexed to your Report, or by such further 
examinations and inquiries as you may think it necessary to institute. In making this 
specification, however, you will not consider it as the intention of the Lord Lieutenant to 
preclude you from examining into and reporting upon any other circumstances connected 
with the eight charges against the chief baron, which may enable you to bring before the 
House a correct and impartial view of the questions at issue, taking care that while on the 
one hand you withhold no facts which bear upon the charges against the chief baron, 
you on the other afford to the chief baron the fullest opportunity of explaining his conduct. 
The object of the House of Commons was evidently to ascertain the validity or invalidity 
of the charges to which their Committee had referred, and consequently every inquiry on 
your part, which can tend to elicit the truth with respect to any parts of those charges, or 
to correct any erroneous impression under which the Committee may appear to you to 
have laboured, from imperfect or incorrect information, can neither be immaterial in itself 
nor foreign to the duty which it was the intention of the House of Commons to impose 
upon you, and which I am now to instruct you to undertake. 

I have the honour to be, gentlemen, 

Your most obedient humble servant, 

To the Commissioners of Inquiry into Henry Goulburn. 

Fees, &c. of Courts of Justice in Ireland. 
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Copy of a Letter from the Commissioners to the Right honourable Henry Goulburn, 
dated 12th January 1822. 

Sir, 

WE have the honour to acknowledge the receipt of your letter ol the 9th instant, re- 
specting the investigation which it is the desire of Government we should undertake, in 
consequence of the Report of the Select Committee of the House of Commons, to which 
°ur Ninth Report was referred, and to acquaint you, for the information of his Excellency 
the Lord Lieutenant, that it is our intention to proceed to the consideration of the subject, 
as soon as we shall have closed a Report now nearly ready for presentation. 

We have the honour to be, sir, your most humble and obedient servants, 

Right hon. Henry Goulburn, Dan 1 W. Webber. Tho' Staples- 

Sac. &c. &c. Bertram Mitford. John Doherty. 

Dublin Castle. Tho' P- Dickenson. 
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